Business Contracts

The freedom to contract is protected by the US Constitution in Art I, Section 10 states: “No State shall. . . make (any) . . . law impairing the Obligation of Contracts. "

Legal Definition 

A contract is a legally binding agreement between 2 or more persons that creates an obligation to do or not to do a particular thing. It is enforceable in a court of law.

As a general rule, a promise will be enforced by the court (or damages be imposed for not keeping the promise) as long as it is made voluntarily.

The most characteristic type of contract is the bargain, which is formed by a mutual intention to contract through an offer by one which is accepted by the other.

In determining whether there is mutual intent to contract, the test applied is the objective theory of contracts, (what a reasonable person in the position of each of the respective parties would be led to believe by the words or conduct of the other party).

Although oral agreements are legal it is always recommended that everything be put in writing. Sometimes it has to be in writing.

The statute of frauds

Is an oral contract enforceable? The party seeking to enforce the agreement must establish the existence of the contract as well as its actual terms. When the parties have no writing, only oral testimony can be used in court to establish the existence of the terms of the contract. The problem with oral testimony is that parties are more than willing to perjure themselves in order to win the lawsuit.

In the seventeenth century, the English enacted,  “The statute of Frauds” to help deal with these problems. The act required that certain types of contracts had to be evidenced in writing and signed by the party against whom enforcement is sought as a precondition to maintaining a suit for a breach of contract.

The statute of frauds requires a contract to be in writing and signed by the party against whom enforcement is sought in the following circumstances:

1. Contracts in consideration of marriage 

2. Contracts that cannot be performed within one year of their making

3. Contracts for the sale of land or interests in land

4. Contracts made by the executor of a will 

5. Contracts in which one party acts as guarantor for another party's debts.

6. Contracts that exceed $500.00.

Sources of Contract Law

Three bodies of Contract law:

1. The Uniform Commercial Code, or UCC, is statutory law in every state.

2. The English Common Law of Contracts is court-made law which has accumulated over time and like all court made law, is in a constant state of evolution.

3. The Restatement (Second) of Contracts is a restatement of the codified English Common Law. It gets its authority by virtue of the authority of the American Law Institute that publishes it. Although the Restatement is not enacted by any legislature, courts cite it in support of their decisions.

Contract Forms

There are three different types of contract forms, - standard, custom and model. The standard form is most widely used in the construction industry because it is straightforward and leaves little room for misinterpretation.

The difference between the three contract forms is as follows:

- A standard form is a copyrighted, preprinted contract that broadly covers the terms and conditions of the contract.

- A custom contract form is written completely from scratch based on the specific job.

- A model contract is used by companies as an outline to create their own contract. It usually states the basic information a contract can contain.

Types of Construction Contracts

Different types of contracts have been created to best suit different construction projects.

The three main types of construction contracts include:

1. LUMP SUM CONTRACTS are contracts in which a contractor agrees to complete a project in return for one a lump sum payment. The benefit of using a lump sum contract would be that if the job produces no problems, a contractor can make extra profit if the project comes in under the original bid amount.

2. UNIT PRICE CONTRACTS are contracts that base the project on each portion of the job. Each portion of the job has a price and is paid for as each portion is completed. The entire amount is not fully paid until the project is completed.

3. COST-PLUS PERCENTAGE CONTRACTS are contracts that state an owner agrees to pay all construction costs, including, but not limited to equipment, materials, and labor. In addition to paying all costs, the owner agrees to pay an additional fee to the contractor. The additional fee is written into the contract as well as a list of provisions surrounding that fee.

Subcontracts are constructed the same as contracts. Subcontracts are agreements between the contractor and subcontractor, with the subcontractor assuming the contractual role of contractor, and the contractor assuming the contractual role of owner.

Legal Contractual Categories

A unilateral contract is one in which a person promises to do something on specified terms. Unilateral contracts often arise in an offer to sell an item to another person. A unilateral contract can only be accepted by the performance of the required task, not by a promise to perform that task.

A bilateral contract is an exchange of promises. If you tell another person “I'll rewire your house if you promise to pay me $3000,” and the other person agrees by saying say “OK, I promise give you $3000 to rewire my house” and you agree by saying “OK,” you have entered into a bilateral contract.

A Conditional Contract is a contract whose very existence depends on the happening of some future condition that is expressly stated within the contract.

Contracts of Adhesion are written exclusively by one party and presented to the other party with no opportunity to negotiate. Adhesion contracts usually contain large amounts of fine print disclaiming liability for anything. Modern courts strike down terms that are dictated by one of the parties that possess overwhelming or no bargaining power.

Implied in Fact Contract is a contract implied from the conduct of the parties. (receiving a benefit that one knows is to be paid for and not rejecting it) .

Quasi or Implied-in-Law Contract: A contract imposed on parties by a court in the interests of fairness and justice, typically to prevent the unjust enrichment of one party at the expense of the other.

For example, COTNAM v. WISDOM (1907)

Facts: Plaintiffs are physicians who performed an emergency surgery in an attempt to save the life of an accident victim who had fallen from a street car. The victim never regained consciousness and later died. The defendant is the administrator of the victim's estate. Plaintiffs are suing for the cost of performing the emergency surgery. Defendant claims that since the victim never gained consciousness, there could have been no agreement and therefore no contract.

Issue: Was there a contract between the unconscious victim and the physicians? If so, what was the value of the services they provided.

Holding: Yes. The physicians provided competent medical care in good faith. The victim received a benefit which required compensation. The victim could not have contemplated the charges since he was unconscious, and so this is an implied contract without a negotiated price where the only equitable determination of price is the fair value of the services provided.

WHAT TO INCLUDE IN A CONTRACT

A complete contract must include:

- names and addresses of the owners and contractors;

- a description of the project and the property;

- dates of commencement and completion;

- contract amount and payment provisions;

- an offer and acceptance;

- signatures of all parties.

The contract may also contain references to other documents that are important to the contract such as:

1. Bidding Documents. These documents describe the project and procedures for bidding and awarding.

2. Insurance and Bonding information. Insurance and bonding is necessary to protect the contractor and the owner in the case of loss or default.

3. General Conditions. These conditions specifically detail the responsibilities of all parties involved in the project.

4. Special conditions. These conditions address more specific details of the general conditions as they relate to the project.

5. Addenda. These are changes or additions to the contract before it is signed.

6. Modifications or Change Orders. These are changes that are made to the contract after it is signed.

All of this information is put together into one legally binding agreement. Each party entering into this agreement has their own specific responsibilities they need to fulfill.

EXAMPLES OF CONTRACT RESPONSIBILITIES

Examples of contractor responsibility include:

· completing the project as specified in the contract, 

· obeying all rules and regulations regarding employees, OSHA, etc.,

· maintaining adequate insurance coverage, 

· employing any subcontractors, and 

· keeping the owner aware of the project progress.

Examples of an owner's responsibilities include:

· supplying the property on which the project will take place, 

· supplying the plans and specifications for the project, 

· providing access to the project location, and 

· making agreed to payments to the contractor.

The owner has additional rights such as inspecting the work, requiring bonds from the contractor, shortening/lengthening the contract, and/or denying payments if work is not completed according to the contract.

A standard construction contract will also specify how both parties handle a breach of contract as well as the procedures and penalties for terminating a contract. If a contract does end up in court, the losing party is responsible for legal and administrative costs.

Loser-Pays Provisions - specific language in agreements that spells out who will pay attorney fees in case of a dispute. Unless your willing to write off certain debts because they are too costly to collect, your best option is to include specific language, "a loser-pays provision", in your contracts that shifts the cost of dispute resolution and collection to your customer.

CONTRACT FEATURES

In addition there are other important features to a construction contract.

Timing - If the contractor starts the project late and/or doesn't complete the work or project in a timely manner, he is in breach of contract. Many contracts specify a bonus for early completion and a penalty for late completion.

Location - A contractor is responsible for assessing the actual job site prior to signing the contract, and the owner is responsible for providing all project documents regarding the job site, as well as reasonable access to the site. .

- Permits/Licenses - A contract should specify who is responsible for obtaining and paying for appropriate permits and licenses.

- Payments - A contract should outline payments and how and when they are to be made. These payments can be paid at a specified time, or when designated tasks are completed.

- Retainage - A portion of the payment that is retained by the owner until the project is completed. This money is set aside to pay for work that has not been completed, must be repaired, or to laborers or suppliers that have not been paid. Otherwise, the entire amount retained is paid to the contractor upon satisfactory completion of the project.

- Indemnification - This section of the contract allocates liability for damage to property or personal injury. Both the contractor's and owner's indemnity responsibility should be covered through their insurance policies.

- Site Conditions - The contract should outline what needs to be done if unforeseen conditions arise on the job site. It is the owner's responsibility to divulge all information regarding the job site during the bidding process, and it is the contractor's responsibility to inspect the site prior to signing a contract. Additionally, the contract will define the contractor's responsibility for keeping the job site clean during construction.

FINAL PAYMENT

Upon completion of the project, the owner pays the remaining balance due to the contractor. If retainage has been withheld, then the final payment is the retainage amount. If not, the final payment is the last progress payment. Final payment is subject to satisfactory approvals, inspections, completion of the project and paperwork.

The following documentation is normally submitted when the project is complete to ensure that final payment is made.

- Equipment warranties and instructions.

- Warranties for labor and supplies.

- Lien releases or waivers.

- A sworn statement that all equipment, material, and labor expenses have been paid.

This documentation affirms that the contract has been fully executed including all payments made to suppliers or subcontractors. The final payment will not be paid until all of the proper documentation has been submitted and approved.

Another roadblock to a prompt final payment could be any disputes or claims made by contractors against owners. Sometimes additional work is done that was not accounted for in the original contract.

A dispute can occur when neither party feels they should have to pay for the additional work. The contractor does the work and makes a claim against the owner and the owner disputes it. Arbitration is the best way to resolve a dispute in lieu of costly litigation.

Should You Include an Arbitration Clause in Your Contract?

By including an arbitration clause in your contracts you may be able to avoid costly litigation in the event of a dispute. In order for two disputing parties to engage in arbitration both must agree to the process. It is important to use clear language in your arbitration clause and to make sure that the other party understands that he is giving up his right to go to court over a dispute. Both parties will also need to agree on the ground rules for the arbitration.

You should address these issues in your arbitration clause:

1) the rules of procedure that will apply to the arbitration 

2) the evidentiary rules that will apply to the arbitration, and

3) whether the arbitrator is bound to follow legal precedent in making a determination,

4) how the arbitrator will be chosen, and 

5) who will bear the costs associated with the arbitration.

It will save you time to have these ground rules specified in advance.

Saving time is one of the major advantages of arbitration.

The fundamental requirements that the law imposes for forming a legally binding contract are:

1. Offer 

2. Acceptance (Mutual assent)

3. Consideration 

4. Competence 

5. Legality

1. Offer. An offer is a statement of present willingness to enter into a bargain, made in such a way that a reasonable person in the shoes of the person to whom it is addressed would believe that he could conclude the bargain by accepting the offer.

Elements of an offer

· The offeror must express intent to be legally bound by the offer using “the reasonable person standard” in evaluation.

· the terms used in the offer must be certain and definite.

· the offer must be actually communicated to the offeree.

These 3 create the power of acceptance in the offeree to transform the initial offer into a contractual obligation by accepting the offer.

Duration of an offer - how long is an offer good for

· the duration of an offer should be stated in the offer, if not

· the time for accepting the offer is measured from date the offer is received.

· if no duration is stated in the offer, a reasonable time applies by law.

What constitutes a reasonable time depends on the circumstances surrounding the offer. Offers involving things subject to rapid fluctuation in value or offers involving goods that may spoil such as produce, have a very brief duration.

Most courts hold that:

· when parties bargain face-to-face or over time for accepting an offer does not extend conversation unless the offeror indicates a the telephone, the normal past the conclusion of the contrary intention.

· when negotiations are offer includes the time for a prompt acceptance carried out by mail, the time for accepting an for communicating the offer by mail with time by the offeree.

· in cases where the parties have dealt with each other on a regular basis in the past, the timing of those prior transactions is highly relevant in measuring the time for acceptance. 

Definiteness of Terms in an offer:

An offer that fails to state specifically what the offeror is willing to do and what he asks in return will not be considered an offer. Definiteness in an offer tends to indicate intent to contract, whereas indefiniteness tends to indicate that the parties are still negotiating and have not reached a final agreement.

Terminating an offer

Termination of an offer by the offeror bilateral contract.

bilateral contract

-the offeror must manifest his intent not to enter into a K.

-the offer can be revoked at any time prior to acceptance without legal consequences 

-the revocation becomes effective when it is received by the offeree.

unilateral K 

-the offer becomes irrevocable once the offeree begins to perform the requested task.

Termination of an offer by the offeree 

-offeree can reject the offer.

or 

-offeree can make a counteroffer 

-which constitutes a new offer.

-the offeree then becomes the offeror, etc.

-Termination of an offer by the operation of law 

-Death, insanity, lapse of time, supervening illegality or the destruction of the subject matter of the K will terminate the offer.

2. Acceptance of an offer (Mutual Assent). Acceptance is an acknowledgment by the person to whom the offer was made that the offer is accepted. The acceptance must comply with the terms of the offer (Mirror image rule) and must be communicated to the person who made the original offer.

LANGELLIER V. SCHAEFER (1887)

Facts: P wished to buy the land belonging to D promptly, and so sent him a letter asking how much he would sell it for and on what terms. D responded that he would sell it for $800 cash, and if P wanted to buy, then he should respond at once. P sent a letter back stating that he would buy.it and offered to pay $300 down and the remaining balance within one year. The D then refused to sell, and P sued for specific  performance of the contract. The trial court rendered judgment for P and D appealed.

Issue: Was there a contract based on the language of the letters?

Holding: No. In order for an acceptance to be valid, it must mirror the terms of the original offer, otherwise it is invalid. The different terms stated in the P's letter invalidated his acceptance of the original offer of the D. The P stated terms other than the offered terms. Since the P had not stated that he would bring the $800 cash directly to D at his residence, there was not an acceptance of the original terms and therefore no contract. The plaintiff's terms amounted to a counter-offer and therefore another offer that could be accepted or rejected by the original offeror.

Silence as Acceptance

The general rule is that mere silence does not constitute an acceptance of an offer.

On the other hand, silence can operate as an acceptance when a person takes the benefit of offered services even though he had an opportunity to reject them when he knew that they were offered with the expectation of compensation. Even if an offeree remains silent, his conduct can still give rise to an implied-in-fact acceptance of the offer.

Under the theory of unjust enrichment, liability may be imposed on a person who silently receives benefits from another. Recovery of damages is available under the unjust enrichment theory if you can show:

1. that you have conferred a benefit on someone with the expectation that you would be paid for it,

2. that they would be unjustly enriched if they were allowed to keep the benefit without paying for it, and

3. that you did not act as a ~volunteer" in conferring the benefit on them.

Austin v. Burge (1911)

Facts: D received and read a newspaper over the course of several years. He had at one time subscribed for a two-year period, but claims that after the expiration of that two year period, he requested that the service be stopped. The newspaper owner claims he never received notice to stop delivery of the paper.

Issue: Was there a contract implied by the conduct of the D in continuing to receive and read the newspaper?

Holding: Yes, One who continues to accept an unsolicited newspaper, and continues to read it, is liable for the cost of the newspaper subscription if it is understood that the newspaper is not free. The D's actions of reading the newspaper, which he knew was not free, implied that he would continue to pay for it.

Day v. Caton, (1876).

Facts. Day (P) erected a wall; half of it was on a vacant lot owned by Caton (D). P claimed an express agreement for D to pay one-half the expenses incurred in building the wall. The judge instructed the jury that if they found that P built the wall with the expectation that D would pay him, and D knew that P had this expectation and allowed P to perform without any objection, they might infer a promise by D to pay. The jury found for P; D appealed.

Issue. May a promise to pay for services received be inferred from D's failure to object to receipt of those services when D knew that P provided the services with an expectation of compensation?

Held. Yes. Where D accepts the benefit of valuable services when he has the option to accept or reject them, knowing that P expects payment, silence may be interpreted as an acceptance.

3. Consideration is the bargained for exchange in contract formation. As a general rule, a contract will not be enforceable unless it is supported by "consideration." Consideration is the benefits received by the parties and the any burden imposed for that benefit. Usually consideration takes the form of money or services.

Elements of Consideration

A promise is supported by consideration if:

1. The promisee gives up something of value (burden) for a benefit; and 

2. The promisor receives the benefit for giving up something of value (burden).

Promises to make gifts

A promise to make a gift is generally unenforceable, because it lacks one of the elements of consideration.

Exception- detrimental reliance by one party on the promise to make a gift can make it enforceable.

1. a promise is necessary 

2. promisor should reasonably anticipate that the promise will lead the promisee to act.

3. and the promisee does act.

Then the promise is enforceable to avoid any injustice by refusing to allow the promisor to set up a defense of lack of consideration. The promisor is prevented from asserting lack of consideration as a defense to enforcing his promise.

ADEQUACY OF CONSIDERATION

Adequacy of consideration refers to the fairness of the bargain. In general, a court of law will not question the adequacy of consideration if the consideration is legally sufficient. Under the doctrine of freedom of contract, parties are normally free to bargain as they wish. In extreme cases, a court of law may look to the adequacy of the consideration because inadequate consideration can indicate fraud, duress, or undue influence. But if the consideration is enough to suggest that there was a bargain, the fact that it is "inadequate" is irrelevant.

In most cases, the courts do not examine whether a bargained-for price is commensurate in value with the act promised. Courts do not like to value acts, and usually find that acts are sufficient consideration. However, if the contract involves an exchange of assets whose monetary value is easily determined, the courts may consider the adequacy of the consideration.

Eleanor Thomas v. Benjamin Thomas,(1842).

Facts. Eleanor Thomas's husband, in the presence of witnesses, declared shortly before his death that he wished his wife to have a life estate in their dwelling house as long as she remained a widow. The declaration was not reduced to writing. The executors, wishing to fulfill the husband's desire, entered into an agreement with the widow whereby she could have a life estate in the dwelling house as long as she remained a widow, but added the requirement that she pay $1 per year to the executors toward the ground rent and also keep the house and premises in good condition. The executor of the estate then brought an action of ejectment, and removed P from possession of the house. She brought an action on the agreement to require a conveyance to her of the life estate in accordance with the original agreement.

Issue. May a valuable promise be made enforceable by the giving of a relatively small amount of consideration?

Held. Yes, The provision in the agreement that P pay $1 per year toward the ground rent was in itself insufficient consideration for the agreement between P and the executors. But coupled with the additional obligations to keep the house and premises in good repair and also pay the taxes did constitute consideration sufficient to bind the executors to the agreement and to require conveyance of a life estate in the house to P in accordance with the original agreement.

4. Competence or Lack of Contractual Capacity. Competence to make a contract means the legal capacity to contract. Generally, people are ruled competent to make contracts if they are over 18 years of age and of sound mind. Usually, a person who is incompetent will have made the contract without realizing the consequences of their actions.

MENTAL INCAPACITY

A person lacks the mental capacity to contract only if his mental processes are so deficient that he lacks understanding of the nature, purpose, and effect of the agreement. His condition must deprive him of an understanding of what he is doing. This makes his contracts voidable. If the person has already been adjudicated insane or mentally incompetent, his contracts are entirely void.

Oates v. Teachers' Retirement Board

Facts. Oates quit his job to care for his wife, a school teacher who had suffered a nervous breakdown involving depression and was diagnosed as suffering from cerebral arteriosclerosis. She had participated in the public retirement system for 40 years and had a reserve of $70,925. While on leave for her mental illness, she borrowed the maximum amount from the retirement system and made an irrevocable election to take the maximum retirement benefits of $450 a month during her lifetime, revoking her earlier election to receive $375 per month during her lifetime with the residual in her retirement account to go, on her death, to her husband and her two grown children. Under the subsequent election, her husband and children would receive no benefit on her death. Two months after her election, she died and P sued to set aside her election on the basis of mental incompetence. P appeals a judgment for the Teachers' Retirement Board.

Issue. When one party to a transaction has knowledge of the mental incompetence of the other party and allows them to contract anyway, is the contract between them voidable?

Held. Yes

A person incurs voidable contractual duties by entering into a transaction if, by reason of mental illness or defect, he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of this condition. The school board retirement system should have been fully aware of the decedent's condition, since she was on leave of absence for medical reasons known to the Board.

Minors

Although minors can enter into contracts, they also have the right to disaffirm their contracts. The contract can ordinarily be disaffirmed at any time during minority or for a reasonable time after the minor comes of age. In order for a minor to disaffirm a contract, he need only manifest an intention not to be bound by it.

Minor's Duty of Restoration

When a contract has been executed, minors cannot disaffirm without returning whatever goods they may have received, or paying for their reasonable value and any damage incurred. This is called the minor's duty of restoration.

Petty v. Liston
Facts. Petty, a minor, purchased a motorcycle from Liston. He paid $125 down and was to make monthly payments of $25. He used the motorcycle a little over a month, then returned it, damaged, demanding the return of his money. D refused, and P sued for the return of the money. The court dismissed the action, and P appealed.

Issue. May a minor who has purchased and used an article, after paying all or part of the purchase price, return the article and recover the money paid without compensating the vendor for any damage?

Held. No, The privilege of minority is to be used as a shield, not a sword. One cannot have the benefit of the contract on one side without returning the equivalent on the other. Where the minor has not been taken advantage of in any way, the contract is a fair and reasonable one, and the minor has actually paid money on the purchase price and taken and used the article, he ought not to be permitted to recover the amount actually paid without allowing the vendor reasonable compensation for damages.

5. Legality of Subject Matter

Legal subject matter is required for a contract to be enforceable.

Illegal or Immoral Contracts
The Courts will not enforce contracts which require illegal or immoral conduct. The courts will declare illegal or immoral contracts void 

because they are against public policy", which is a term which courts use to express disapproval.

Limiting your Contractual Obligations

A written contract provides both contracting parties with an opportunity to reduce the risks in their agreements.

Exculpatory Clauses Most contracts used in business transactions contain clauses that limit the obligations of the business. A common limitation is the exclusion of consequential damages. In the absence of such a clause, the financial liability of the business is theoretically unlimited.

However, even with these limitations and exclusions there are many limitations on the ability of businesses to limit their obligations under contracts:

1) consumer protection laws impose obligations on businesses in consumer transactions, even if the businesses have tried to avoid those obligations.

2) the law of product liability imposes obligations on manufacturers to produce safe products, and prohibits manufacturers from limiting their obligations to consumers injured by their unsafe products.

Assignment of Contracts

One way to get out of contractual obligations is called an assignment, which is finding someone else to take over your obligations. Because contract rights are considered property, they can be transferred to others just like a piece of property. As long as your contract allows it, you can assign your rights and obligations under the contract over to someone else.

Most contracts permit an assignment as long as the other party to the contract approves the assignment. Many contracts require the other party to approve of an assignment as long as the assignment won't jeopardize the security of the other party or increase the other party's risks.

The down side of assigning a contract is that you may still remain responsible for the performance of the contract, if the person to whom you're assigning the contract to breaches.

The best approach when you're assigning a contract is to make a written assignment agreement.

Contract Termination

There are many ways to terminate the obligations of a contract. Most often, parties conclude their contract obligations by performing them. Sometimes problems arise and parties cannot complete their obligations under the contract.

Termination by Impossibility of Performance

Performance means that each party to the contract has performed his obligations; which means the exchange of promises has been completed and each side has received what he has bargained for. Once the contract has been completed, neither party owes the other party any further obligation.

If an unforeseen contingency prevents the performance of the contract you can terminate the contract because of impossibility of performance.

Termination by Rescission
Rescission may terminate the obligations of a contract in a variety of circumstances. One party may have the legal right to rescind the contract, or the parties together can agree to terminate the contract.

Termination by Breach
Breach of a contract may terminate the obligations of the contract. Either one party or both parties have failed to perform an obligation as expected under the agreement. A breach may occur when a party:

1. Refuses to perform in accordance with the contract 

2. Does something that the contract expressly prohibits, or 

3. Prevents the other party from performing his contractual obligations.

Not all breaches of contract end up in court. The law distinguishes between material and immaterial breaches of contract.

-A material breach is a major breach that goes to the very heart of the contract. The injured party can seek damages; that is, a money payment adequate to cover economic losses resulting from the breach.

-An immaterial breach of contract is a trivial breach of contract and does not void the contract.

Contesting Contracts

Sometimes a contract is made, and then one or more parties to the contract decide the contract is unfair in some way and they should not be required to perform it. A party may have a defense to performing a contract, meaning that they can refuse to honor it. If they are sued, they can argue to a court that they should not be held liable for breach of contract.

Duress 
Duress is an overcoming of the will by force or other means. A contract made under duress can be voided. Since the victim of the duress did not consent to entering into the contract, one of the key elements in the making of a legal contract is missing; consent.

Misrepresentation is a false statement about a material fact relied on by the other party to the contract. A misrepresentation is interpreted as an innocent misstatement of a fact. In this case the injured party may rescind the contract.

Fraud is an intentional perversion of the truth. Fraud is interpreted as a deliberate misstatement of a fact. In the case of a fraud, the injured party may rescind the contract and sue the wrongdoer for any incurred damages.

Mistake occurs where one or both parties to the contract believe a fact to be true when it is not true. If one party makes a mistake, the error is called a unilateral mistake. Generally, this type of mistake does not invalidate the contract, because the law does not excuse negligence.

But when both parties make a mistake:

Raffles v. Wichelhaus, (1864) The Peerless Case

Facts: The P offered to sell the D a certain amount of cotton arriving on a ship called the "Peerless". The D accepted the offer to take shipment and pay wi thin a certain time after arrival of the ship. Unfortunately, there were two ships named "Peerless". The one which arrived in October had the cotton, and the Ds refused delivery claiming that when they accepted the offer, they meant that the other ship "Peerless" which was to arrive in December. The P brought action for breach.

Issue: Is the contract void because each of the parties thought that the shipment was coming by a different ship?

Holding: Yes. Where there is a mutual mistake of material fact, there is no binding contract. There was not a "meeting of the minds". To hold the contract binding would be to impose on the D a contract different from the agreement he entered into.

Wood v. Boynton, (1885)

Facts: The P had a stone which she had been told was probably a topaz. She took it to the D, a jeweler, who examined it, and offered her one dollar. The D claims that he did not know that it was an uncut diamond when he bought it, but later it was determined that it was. The P attempted to rescind the sale but the D refused.

Issue: Is the P entitled to recission of the sale simply because they were both mistaken as to the value of the stone, and it turned out to be more valuable than either thought?

Holding: No. In the absence of fraud, where a mistake as to the value of the object sold is made by both parties to a contract, the burden of the loss remains with the person upon which it falls. There was no fraud. The P had held the stone for a long time, and had even made inquiries into what its nature was. The P cannot rescind the sale simply because it was a bad deal. Both were contracting for a uncut, and unknown stone. The P thought that $1 was all that it was worth, and the D thought that he might be able to resell it for a little more than $1.

Contract Remedies

Contract law uses various remedies to repair the damage caused by a breach of contract. A remedy tries to put the injured party in the same position he would have been in had the contract been performed.

Duty to Mitigate Damages

In most situations, when a breach of contract occurs, the innocent injured party is held to a duty to mitigate, or reduce, the damages that he or she suffers. The duty to mitigate damages means that the victim of a breach of contract cannot just let economic losses pile up and then force the party that breached the contract to pay all the losses. The victim must attempt to reduce the amount of economic loss by seeking alternate performance or mitigating damages. Under this mitigation of damages doctrine, whatever duty is owed depends on the nature of the contract.

Example, a homeowner and a roofing company contract for the installation of a new roof on a house. When the work is completed, the roof leaks. When notified of the leak, the roofing company refuses to correct the problem. The homeowner has a duty to repair the leak, or at least stop the damage from the leak and then file a claim against the roofing company for damages, including the cost of repair. The rationale of mitigating damages in this case is to give the owner an incentive to prevent destruction of the home. If there were no such duty, a homeowner may permit the leak to cause substantial damage to  the house while pursuing a lawsuit against the roofing company. This leads to waste.

Three principal situations for awarding contract damages.

1) P has conferred some value upon the D in reliance on the promise of the D and the D fails to perform.

2) P has changed his position upon reliance on the promise of the D (e.g. committed some resources, passed on other opportunities, etc).

3) D has not fulfilled a promise upon which the P reasonably expected to be performed.

Example:

HEYER PRODUCTS CO. V. UNITED STATES (1956)

Facts: P submitted a bid to the Army to build some low-voltage circuit testers. The bid was not accepted, and P alleges that the govt rejected their bid in "bad faith". P then sued for the cost of preparing the bid ($7,000).

Nature of the Risk: A company may commit resources to preparing an offer, in reliance on being honestly considered for the award of a contract, and subsequently not be awarded the contract, thus losing those resources which he may have, in retrospect, decided to commit to other profitable means.

Issue: Is P entitled to recover based on an implied promise of his bid consideration?

Holding: Yes. When a contractor entertains bids under the advertisement of giving them full consideration, he is be liable to the bidders for the cost of preparing their bids if the contractor "wantonly disregards" their bids. The court reasoned that by conducting a bidding procedure to award a contract, the government receives the benefit of lowest market price. In return, they offer each bidder the chance at a bargain. If the government does not really consider the P's bid, then they received the benefit of their competitive bid in holding the other bidders low, however they never offered the chance at a bargain in return. They have created a reasonable expectation in the P that his bid would receive honest consideration, and the P committed resources in reliance on the chance of being awarded a contract.

Compensatory Damages (sometimes referred to as lost value)Compensatory damages can be defined as the amount of money necessary to make up for the economic loss caused by the breach of contract.

For example, 

A seller of 10 bushels of wheat fails to deliver the wheat to the buyer at the agreed price of $10 per bushel on the set date of delivery. Compensatory damages would equal either $100 (10 x $10) or the difference between the then market price of the wheat and the original contract price if the buyer mitigated damages by buying wheat from another seller.

Consequential Damages are only available when the breaching party knew or should have known about the circumstances surrounding the incurred damages. Consequential damages are economic loss caused indirectly by a breach of contract.

Hadley v. Baxendale (1854).

FACTS The plaintiffs owned a flour mill. A crankshaft in the mill's steam engine broke, causing the mill to shut down. The owners of the mill brought the shaft to the defendant, a common carrier, for shipment to another city, where a duplicate shaft was to be made. The defendant collected the freight charges and promised to deliver the shaft the following day. However, it was not delivered for several days, and the reopening of the mill was delayed. The owners sued the common carrier to recover the profits they lost while the mill was closed. The trial court held for the plaintiffs.

DECISION According to the court, the special circumstances that caused the loss of profits had never been sufficiently communicated by the plaintiffs to the defendants. In awarding damages, compensation is given only for those injuries that the defendant could reasonably have foreseen as a probable result of the usual course of events following a breach. If the injury is outside the usual and foreseeable cause of events, the plaintiffs must show specifically that the defendant had reason to know the facts and foresee the injury. ~Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may fairly and reasonably be considered either arising naturally according to the usual course of things, from such breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it."

Liquidated Damages are damages specified in the contract itself. They may operate as a penalty for breach of contract. The liquidated damages may not bear a reasonable relationship to the actual loss caused by the breach.

For example,

you want to have your house rewiring job finished in time for your big party, so you include a provision in the contract that says the contractor must pay you $100 per day for every day after the completion date that it is not finished.

Courts do not prefer liquidated damages clauses and will not enforce them if they have the effect of being too great a penalty.

Reliance Damages are where the promisee did something to their determent in reliance on the promise, and the court, orders the breacher to compensate them based on what the breachee did in reliance on the promise. Reliance damages are defined as the dollar amount of whatever costs (including labor) that were incurred by the nonbreaching party up to the time of the breach.

Drennan v. Star Paving Co. (1958)

Facts: P is a general contractor who was bidding for a contract to construct a school. D phoned in a bid of $7,000 to P to do the paving. P used this bid in his calculations, and was awarded the contract based on having the lowest bid. When P told D that he was awarded the sub-contract, D stated that he had made a mistake in his calculations, and could not do it for less than $15,000. P found a company to do it for $10,000, and sued for the difference.

Issue: Is there a contract between P and D based on P's reliance on D's bid, and his subsequent award of the contract?

Holding: Yes. When P used D's offer in computing his bid, he bound himself to perform in reliance on D's terms. It was in D's best interest that the P use his bid, and so therefore D clearly had a stake in the bids acceptance. Thus, the P. reasonably relied on the bid.

Restitution - In an action for restitution, the defendant does not have to be a "wrongdoer," merely someone who has received a benefit at the expense of another under circumstances where it would be unjust to retain the benefit. Restitution Interest is the value of the unjust enrichment received by the benefited party.

Specific performance is an order by the court requiring the party that breached the contract to perform its obligation. The breaching party must do what it agreed to do in the contract.

For example, 

you enter into a written agreement to purchase a person's house at a specific price and on explicit terms. If the seller refuses to sell, you may be able to bring suit to force them to sell at the specified price. If the court agrees, it may order specific  performance of the contract. Specific performance is a remedy that is usually available when the contract involves some kind of unique goods or other unusual benefit to the other party, and ordinary damages are not a sufficient remedy. Real property is often the subject of specific performance because, in most cases, each piece of property is unique. One-of-a-kind items such as antiques or items of special personal value may also be the subject of specific performance

Rules of Contract Interpretation

The key to contract interpretation is to give effect to the original intent of the parties as expressed in their agreement and to fulfill their reasonable expectations.

Intent is ascertained objectively by looking at:

(1) the words used by the parties in making the agreement, 

(2) the actions of the parties pursuant to the agreement, and 

(3) the circumstances surrounding the agreement as they would be interpreted by a reasonable person, rather than the parties' subjective intentions.

The Plain Meaning Rule

When a contract is clear and unequivocal, a court will enforce it according to the plain terms set forth in the contract. There is no need for the court to consider extrinsic evidence or to interpret the language of the contract.

Parol evidence rule

The parol evidence rule prohibits the introduction at trial of words that contradict the terms of written contracts. The written contract is assumed to be the complete embodiment of the parties' agreement. Courts are reluctant to recognize oral or other written evidence of prior or contemporaneous agreements that conflict with the terms of the original written agreement. Therefore, courts assume that all prior negotiations and oral agreements are embodied in the written contract.

Because of the rigidity of the parol evidence rule, courts make several exceptions:

First, evidence of subsequent modification of a written contract can be introduced into court. Since courts assume all prior negotiations and oral agreements are merged in the written contract, there is no reason to forbid changes in the written contract as long as they occur after the writing. Oral modifications will not be enforceable if the  original contract provides that any modification must be in writing.

Second, oral evidence can be introduced in all cases to show that the contract was voidable or void (for example, induced by mistake, fraud, or misrepresentation). In this case, if one of the parties was deceived into agreeing to the terms of a written contract, oral evidence attesting to fraud should not be excluded. Courts frown upon bad faith and are quick to allow such evidence when it establishes fraud.

Third, when the terms of a written contract are ambiguous, oral evidence is admissible to show the meaning of the terms.

Fourth, oral evidence is admissible when the written contract is incomplete. The courts allow oral evidence to fill in the gaps.

Fifth, oral evidence can be introduced to explain a written contract by showing a prior course of dealing or usage of trade. When buyers and sellers deal with each other over extended periods of time, certain customary practices develop. Courts allow the introduction of oral evidence to show how the parties have acted in the past.

Sixth, the parol evidence rule does not apply if the existence of the entire written contract is subject to an orally agreed upon condition. Proof of the condition does not alter or modify the written terms but involves the very enforceability of the written contract.

Integration clause (Zipper Clause) 

Paragraph in K to show the judge that the writing is complete and integrated.

Incorporation of other documents by reference

A K may incorporate references to some other document. That document will be treated as if it were part of the original K.

Breach of Contract

If one side materially breaches, then the other side can stop performing. However, if there is an immaterial breach, then performance must continue. There may be a "cure" for that breach.

Factors in deciding whether a breach is a material breach:

· Each material breach is decided on a case by case basis.

· The extent to which the injured party will obtain a benefit because of the breach.

· Extent to which the injured party may be compensated for the lack of performance.

· Extent to which the breaching party has performed or has made preparations for performance.

· The amount of hardship on the party failing to perform in terminating the K - The willfulness or alternatively innocent behavior of the party failing to perform.

· The likelihood that the party failing to perform will perform the remainder of the K even after the breach.

Total breach v. partial breach

First figure out whether there has been a material breach. If it is, then mitigation of damages requirement kicks in. However, if there isn't a material breach, the subsequent non-performance because of belief there was a material breach may be a material breach in itself.

Anticipatory repudiation (Anticipating a breach of contract)

There can be a breach even before performance begins.

Anticipatory repudiation is an assertion by a party to a contract that they will not perform a future obligation as required by the contract. This occurs when a party to an executory contract manifests a definite and unequivocal intent prior to the time fixed for performance that they will not perform by that time. In this case the non-breaching party may treat the contract as breached and proceed to mitigate their damages before suit.

You can retract an anticipatory repudiation unless the nonbreaching party has relied on the repudiation and already mitigated damages, etc. The non-breaching party has the option of suing before or after the performance is due.

Impracticability of performance

Test- a party will be excused from performance for impracticability if;

1) There has been a post contract event that has made performance objectively impracticable.

2) The risk of the event has not already been allocated to the one claiming impracticability in the contract.

Impracticability carries a high standard. It is an objective standard. If the allocation of risk is express in the contract, there is no problem. However, if it is not express, you have to look at the intent. If the intent is clear, the risk is allocated.

Frustration of purpose

Test- would it be pointless to go through with the contract due to a post contract event, when that post contract event, that is not the fault of the person claiming the frustration, has frustrated the principle purpose of making the contract in the first place and this risk was not allocated to the person claiming the frustration in the contract.

When a contract contains ambiguous or unclear terms, a court will resort to one or more of the following rules in order to determine and give effect to the parties' intent.

1. A contract's terms will be given a reasonable, lawful, and effective meaning.

2. The contract will be interpreted as a whole and its various provisions will be harmonized to yield a consistent expression of intent.

3. Negotiated terms will be given greater consideration than standardform, or boiler-plate contract terms.

4. A non-technical term will be given its ordinary, commonly-accepted meaning, and a technical term will be given its technical meaning, unless the parties clearly intended something else.

5. Specific terms will prevail over general terms.

6. Handwritten terms prevail over typewritten terms, which, prevail over printed terms, in turn,

7. When the language used in a contract has more than one meaning, any ambiguity will be construed against the contract drafting party.

8. An ambiguous contract should be usages of trade in the location or dealing between the parties, interpreted in light of pertinent industry and the course of prior

9. Express terms are given preference over course of dealing.
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